Austin Powder's counsel agreed that the reason Doan Coal  Company
utilizes Austin Powder's  expertise rather than conducting Its  own
blasting operations  is   that Doan Coal would prefer to have  "an expert"
do  the job   rather than  to subject itself to possible citations   for
violations of MSHA's blasting regulations   (Tr.   508-509).     Austin Powder's
counsel also conceded that it was not unique for a mine operator to
utilize experts  in the  field of drilling or blasting   (Tr.   509).     In
summarizing his position concerning the blaster's   "independent  contractor"
status  in  this  case, Austin Powder's counsel argued as  follows   (Tr.   510-512);

MR.   WALL:    There are two reasons.     One is  that under
the service agreement  it is   the intention of  the
parties  that Mr.  Lucas and others be loan servants  In
essence of Doan Coal.     Loan  servants is a well established
common law concept.     It has  been accepted  in the industry
in every state.    The normal  detriment of  the status  of the
particular individual  is  the intention of  the party  at  the
time.     That intention  is clearly explained here in  that
document.     The  intention of  the parties  is  that Mr.   Lucas
be,   for lawful purposes,  freed as an employee of Doan
Coal Company at  the time so   that Austin Powder as a
corporate entity would not have liability.

Mr.   Lucas while at Doan Coal Company is  under  the
control of Doan Coal Company.    When Mr.   Lucas is at  a
mine operator's property Austin Powder does not-have
control over those operations.     It does not  have insurance for
those operations.-    It  does not anticipate having liability'
for  those operations and seeks  to be protected from  that,  is
willing to  furnish that  service to a customer in exchange
for  the customer's agreement  to be responsible'for any
of  the actions and to be responsible for that  employee
while he is on  the property.

The second factor is  that, there are very  few guidelines
in the statute for the regulation for what  constitutes an
operator.     One goes back to   the history of  the  1977
Amendment  of the Bituminous   Coal Association's  argument.
Because they were upset with construction companies who
were coming on to  their property and committing violations
for which  the mine operators were held  responsible.     If one
looks at  the limited guideline that is  available and  that
limited guideline is in the  regulation.     The regulatory
definition of an operator there is  that  there is a require-
ment  that  there be a contract for services.

In this instance  there is no such contract wherein
Austin Powder is contractually bound to provide any
services.     Hence,  within the strict  technical means  of

114s an industry practice"   (Tr.   512).     Counsel also contended
